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The impact of politics on our tax laws in 2012 will likely feel much
like 2009, but within the context of one of the more important
Presidential elections of our times.  The Democrats have pro-
posed reducing the estate tax exemptions to a pre-2001 level of   
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Family dysfunction can be costly and may lead to expensive litiga-
tion when senior family members,  who have maintained control of
the family dynamics, either die or become incapacitated.  Drug

Durable powers of attorney are a core part of a basic or Phase 1
estate plan.  Their place within a plan is much like a will, as a
backup to a revocable living trust- which is the centerpiece of an
estate plan and generally designed to avoid probate and ....
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Many people view the subject of elder abuse as a matter of phys-
ical abuse and a rare occurrence.  The subject, however, is far
broader and more common.  Elder abuse can involve financial
exploitation, emotional distress, or negligent care. For example,

see Drug Testing Heirs on page 13
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Periodically these Client Update
newsletters have mentioned we have
grown, expanded, or made a change to
meet the needs of our clients and their
families.   What a difference a letter –
“W” or “H” -- makes in our society today.
Health and wealth are independent mat-
ters, but boy do they have an impact on
one another.  As you read through this
Update we hope you see how our ser-
vices have become more comprehen-
sive and our depth of knowledge has
been increased and shaped around the
needs of our clients.  Needs that may
not be required by you today, but hope-
fully you find comfort that we are pre-
pared to meet them should they become
material to you in your future. 

Laws and markets are more volatile
than ever.  Significant change is occur-
ring more quickly, and preparation in
2012 for change will likely benefit those
with serious estate plans. The Obama
Administration and Democratic party
want to increase taxes, by reducing the
estate, gift, and generation skipping tax
exemptions.  Presently set at $5 million
each, these exemptions are under
threat of being significantly reduced.
Furthermore, elimination of traditional
phase 2 and 3 estate tax reduction tools
are proposed.  Clients are advised to
consider methods of preserving their
exemptions and locking-in benefits prior
to the effective date of reform, which
could be anytime in 2012.  Many clients
have already reacted and have done so.

Financial markets too are more volatile
than ever.  Many quality common
stocks, with solid fundamentals and
prospects for growth, get thrown out
with the bath water of bear markets.
The economics of market behavior, as a
fairly new academic science of its own,
causes individual investment selection
to be more important in times of high
market volatility, where momentum
investing often fails.  In times like this
the wisdom of passive investment styles
becomes clouded and questioned, 

particularly because the financial indus-
try has created so many options.
Nevertheless, bills must be paid while
time horizons for investment perfor-
mance to materialize may get longer.
Investment policies should be revisited
and risk understood.  

After 30 years of practicing estate plan-
ning and growing to meet the needs of
clients and their families, we have all
aged.  With that age has come health
care issues and concerns.  Growing
government regulation has not made
coping with this increasingly complicat-
ed area of law and our society easy.
The older we get, the more expensive
and necessary becomes proper health
care and the more important are the
means to pay for that care.  Our Health
Care and Bioethics Department has
been created and positioned to help
confront the health care issues facing
our clients.  Like with the story of Mr.
and Mrs. Z on the top of page 4, our
involvement and help has been gratify-
ing and creating tears of happiness says
to us, we are on the right track.

God bless and we wish you well in
2012!

hEAlth And wEAlth: polItICs, rECEssIon, And mArkEt
bEhAVIor

-shApIng our offICE And sErVICEs to mEEt ClIEnt nEEds -



Mr. and Mrs. P have a sizeable estate
and will have exposure to estate tax no
matter what version of proposed estate
tax reform is enacted. They have homes
in Florida and New York.  They desired
to confront the prospect for estate and
gift tax changes in 2012 while preserv-
ing their own financial security.  They did
not want to gift large amounts to chil-
dren or grandchildren at this time, and
desired to retain control of their entire
estate.  What we explained to them was
that they were entering the realm of
Phase 2 and 3 estate planning, where
statutory or court approved techniques
are available as tools to reduce their
estate tax exposure.  They didn’t know
that they already entered this realm,
since they owned virtually all of a real
estate family partnership that they creat-
ed many years ago  but which wasn’t
really being properly utilized.

We explained to Mr. and Mrs. P  that
tools were available, and some were

“give me’s”  that may be eliminated with
reform.   After an explanation of their
options, Mr. and Mrs. P chose to utilize
three techniques.  Qualified personal
residence trusts were chosen as the
method of removing the value of their
homes from their taxable estate, while
preserving the ability to live in them
without control shifting to their children.
They particularly liked the ability to use
this technique given the depressed val-
ues of their homes and because it would
also eliminate imposition of death taxes
by New York.  The continued qualifica-
tion of their Florida home for homestead
status also convinced them that this
really was a “give me.” They also decid-
ed to invigorate their family partnership
and to use it as a vehicle for manage-
ment of family wealth.  They particularly
liked the idea that it could be used to
hold a family meeting to talk about fami-
ly values and the purpose behind their
family wealth and that the government

plAnnIng for ChAngE In 2012
-mr. And mrs. p tAkE stEps to Confront rEduCEd ExEmptIons -
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see CHANGE IN 2012 on page 14

Mr. and Mrs. Z were reluctant to obtain a
second opinion.  Nevertheless, reviews
and initial consultations were offered by
us without cost and they had been
referred by a happy client.  They had
existing wills and revocable trusts.  They
also had an older irrevocable trust, that
was created on the death of Mrs. Z’s
father.  Mr. and Mrs. Z decided to visit
and we spoke about their affairs, made
copies of their documents, and sched-
uled a complimentary follow-up meeting
in a week so that we had sufficient time
to review their present estate planning
documents. They did not have a taxable
estate, considering the present $5 mil-
lion exemption, but their estate
remained significant.  They had a son
and a daughter, wanted them to control
their inheritance, desired that their
wealth pass to their grandchildren after
the death of their son and daughter,
and desired to protect what their heirs
received so that it accomplished their
objectives.

After review and during our next meet-
ing, we advised Mr. and Mrs. Z that their
existing estate planning documents
failed to protect what passed by them to
each other, and to their children and
grandchildren, from those notorious
“four unfriendly hands” – (1) the hands
of in-laws should there be a divorce, (2)
the hands of in-laws if they were not sat-
isfied with provisions for them in a will
upon the death of a child, (3) the third
party liability risk of someone who may
sue a family member and win, and (4)
the hand of federal and state govern-
ments that impose death taxes on not
only  our wealth, but that same wealth
as it passes and is added to the estates
of our children and grandchildren.   Not
only did their existing documents fail to
achieve any of these objectives, but so
did the old irrevocable trust established
by Mrs. Z’s father. We explained to them
that most people don’t realize 

fIxIng EstAtE plAns thAt ArE not whAt you wAnt
-mr. And mrs. Z’s rEVElAtIon-

see fixing Plans page 14
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Death With Dignity

Plan of Care

A Plan of Care is a  holistic

appraisal of a person’s partic-

ular situation taking into

account  current health, phys-

ical environment, particular

needs, working diagnosis (if

any), and anticipated future.

It can and often does involve

both legal and medical

issues.  It should ask three

questions:  where are you

now, where are you going,

and how this should be

accomplished. Obviously, as

the goals of care change, the

method of approach also

changes.  The most important

feature in a Plan of Care is

maximizing and maintaining

a person’s quality of life for

as long as possible.  When

that goal is no longer viable,

the goal changes to helping

the person and their family

through the dying process in

such a way that the person’s

dignity and pain are ade-

quately addressed and the

family unit is supported. 

Mrs. C is a delightful, little, very old lady
with Alzheimer’s disease who lives in a
Sonata Unit in an Assisted Living
Facility. (A “Sonata Unit” is a special
care unit in certain facilities especially
designed for the demented elderly.)
She is a widow with four adult children
scattered around the country.  She has
lived in Sonata for several years; it has
become “home.”

The son, who holds the Durable Power
of Attorney and Health Care Surrogate,
made the decision as to where his Mom
would live and participated in general
treatment decisions.  He asked our
office for help in checking on her care.
After review of Mrs. C’s  circumstances,
it became evident that her attending
physician had not issued a Do Not
Resuscitate Order.  As required by
Florida law, this order must be signed by
her physician and placed on her chart.
Unscheduled monthly visits with Mrs. C
and follow-up conversations with the
Unit Director, were established to aug-
ment the son’s own check-ups.  Over

time, Mrs. C declined and a change of
condition was noted.  The son flew down
for a Care Plan meeting with his mother,
staff, and us.  A decision was made to
utilize Hospice to provide Mrs. C with
the maximum amount of support ser-
vices while protecting her from more
aggressive interventions, which would
not change the course of her disease.
Examples of such protection are (1)
keeping her in Sonata rather than a
transfer to an acute care hospital for the
treatment of pneumonia and (2) provid-
ing for increased nurse’s aide services
in her new home, rather than allowing
transfer to a skilled nursing facility (nurs-
ing home).  Our office was able to help
with the necessary consults to support
such decisions, as legally, medically,
and ethically required.

In the course of this journey for both
Mrs. C and her family, the issue of
funeral planning has been approached.
Although Mrs. C never put her wishes
for cremation in writing, she expressed   

hEAlth CArE mAnAgEmEnt oVErsIght And rEportIng

-monItorIng lAdy C’s plAn of CArE-

see MRS. C on page 6

ClIEnts wIth mEAns And thE unAntICIpAtEd
hEAlth CArE gAp

- hElpIng mr. Z CArE for mrs. Z In An ImpErfECt hEAlth CArE world -

Mrs. Z had a stroke from which it
appeared she would not recover.  Mr. Z
entered her into hospice on discharge
from the hospital.  This hospice care
was paid by  Medicare.  Happily, Mrs. Z
stabilized.  As a result the hospice facili-
ty in question said she was no longer
eligible because she was no longer
dying.  On our visit, it was clear she was
trying to improve.  This circumstance
was lost within the maze and haze of
the interplay between law and medicine
in our society today.  Where should she
stay?  What assistance was available to
her?  Who should pay the costs?  Can
she be assisted to regain a semblance
of her prior life with Mr. Z?

Mr. Z thought her decline was at hand.
He asked for our assistance because he
was confused.  On our visit with him to
evaluate the circumstances happy tears
rolled down his face. We were met, to
our and Mr. Z’s surprise, with her sitting
up in a chair and conversing, much like
her old self.  From Mr. Z, “Carol, you are
awake.”  “Hello and how are you Tom.”

From us, “What would you like Mrs. Z?”
“Right now, I would like some juice!”
After big gulps, and a suggestion that
she slow those, we turned to Mr. Z’s
quandary- everyone said they couldn’t
help her anymore and that he had to
pay for her continued custodial care……

Minutes later that evaluation changed.
Directions by us (Mr. and Mrs. Z’s
lawyer) to her health care providers
explained that their health care assump-
tions and legal conclusions were incor-
rect.  She was more than stable, she
was improving and qualified for
Medicare provided rehabilitative ser-
vices.  Mr. Z is 90 years old and, per-
haps more important than the money,
needed an understanding of how to
obtain the help “he” needed to care for
Mrs. Z.   He needed a Plan of Care (see
left margin).  Doctors, nurses, and assis-
tants would now be provided in caring
facilities or at their home and they would
be able to regain some quality time
together, paid for a while by Medicare.
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Many Have Gotten

Worse!

Bank Rating

Bank Atlantic

Bank of America

BankUnited

Citicorp Trust Bank

Deutsche Bank and Trust    

Enterprise National Bank

First Citizens Bank & Trust  

Grand Bank and Trust

Gulfstream Business Bank

Integrity Bank

Ironstone Bank1/

JP Morgan TC NA

Lydian Private Bank2/

Northern Trust NA

Riverside NB of Fla3/

Sabadell United Bank            

Seacoast NB

Stonegate Bank                   

Sun American Bank 4/ 

TD Bank NA                       

Wachovia Bank NA 5/

Wells Fargo Bank NA           

Wilmington Trust Co.   

1/ Acquired by First Citizens Bank
2/ Acquired by Sabadell Bank
3/ Acquired by TD Bank Bank
4/ Acquired by First-Citizens Bank

5/ Acquired by Wells Fargo Bank

Source: Weiss Ratings/The

Street.com as of October, 2011.

Please note that other rating orga-

nizations may have higher or lower

ratings for these institutions and

that these ratings may have

changed.
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AAron BrAsK, Phd

jP MORGAN AND BARCLAyS CAPITAL ANALyST

jOINS THE FIRM

In our continuing effort to enhance our ability to comprehensively represent our clients in

a more volatile financial world, we are pleased to announce that Aaron Brask, PhD, has joined

the Firm.   Aaron is a member of our Wealth Management Department, where he will assist

with our representation of Firm clients in their relationships with investment advisors and

money managers.  The Firm is always seeking to enhance its family office and wealth man-

agement services and believes that Aaron will further our capabilities to monitor our clients’

financial affairs as attorney, free of conflicts of interest. The Firm is not a registered invest-

ment advisor or broker-dealer, but serves solely as attorney representing its clients in their

relationships with the outside financial world.  

Aaron has worked in top tier investment banks and has been published or quoted in many

major newspapers, magazines, and financial journals, including Risk Magazine, The Wall

Street journal, Financial Times, and Barron’s.  He attended the University of Florida where

he earned a PhD in mathematical finance (1999), a Masters in applied mathematics (1996),

and a BS in mathematics and statistics with honors (1995).

After completing his PhD, Aaron joined jP Morgan in New york (2000), working in their

highly regarded risk management department. He soon transferred to London to work in

research so that he could better leverage his previous experiences. There he designed jP

Morgan’s first quantitative equity investment product.  After helping jP Morgan build their

initial equity derivatives research product in Europe, he was recruited by Barclays Capital to

create and run a global research platform for their equity business (2004). He became

Barclays’ Global Head of Equity Derivatives and Quantitative Equity Research.

While building Barclays Capital’s global research platform, Aaron developed a personal

interest in investing and became fascinated with many of the great investors of our time (eg,

Warren Buffett, Peter Lynch, Sir john Templeton, etc).  He noticed that most of them relied

on a common strategy: value investing.  Aaron enrolled in the London Business School’s

executive program for financial accounting and analysis to better his own knowledge in this

area. He then started another research team at Barclays Capital focused on the development

of value based investment strategies. Recognizing the potential to offer these services direct-

ly to clients on a competitive fee basis, Aaron decided to pursue this effort and established

Aaron Brask Capital, LLC (2010).  Aaron Brask Capital is not affiliated with this Firm, or any

of its attorneys or employees,  and none of them have any ownership interest or fee sharing

arrangements with  Aaron Brask Capital, LLC.  Aaron works individually with the Firm as an

analyst and consultant whose expertise is utilized by the Firm’s attorneys in our representa-

tion of our clients.AAron m. FLood

ECONOMIC ANALyST
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guardianship.  A durable power of attor-
ney (“DPOA”) is often used to fix estate
planning deficiencies or to continue gift-
ing or more advanced Phase 2 or 3
estate planning after a senior family
member is unable to do so as a result of
incapacity.  A more basic purpose of a
DPOA is to assist with avoidance of
guardianship proceedings and to allow
certain ordinary and necessary routine
matters of life to carry on without the
need for appointment of a court ordered
guardian.  October 1, 2011, Florida law
concerning powers of attorney (including
those that are durable) changed and
most durable or nondurable powers of
attorney should be changed. (Note:
durable means matters undertaken by
the agent are not void if the person
appointing them (the “principal”) is even-
tually adjudicated to have been incapac-
itated.)

The formalities associated with creation
of a power of attorney; who may serve
as agent and be compensated; the
agent’s duties, authority, and liability
exposure; the manner in which a third
party must reject an agent’s appoint-
ment; and the liability of a third-party,
such as a financial institution, for reject-
ing and refusing to honor the direction of
an agent, have all been changed by this
new legislation.  Historically, having a
financial institution respect even a close
family member’s appointment could be
time consuming, often depending upon
the familiarity of and relationships with
representatives of the institution.  Weeks
or months of time could be lost convinc-
ing a financial institution, through their
legal department,  to honor the appoint-
ment and requested action. After
October 1, 2011, the financial institution

has four business days to accept or
reject the appointment and request of a
DPOA agent, except in unusual circum-
stances.

A common deficiency in DPOAs is a fail-
ure to authorize certain actions needed
to continue or perfect estate planning, or
a failure to do so in a proper way.
Continuing gifts, specifying the type of
gifts, and how gifts can be made; imple-
menting or continuing additional tax
reduction planning; creating or modifying
trusts; issuing “crummey notices” as
they relate to gift tax returns and compli-
ance;  permitting a surviving spouse to
disclaim; and creation or change of ben-
eficiary designations are examples of
provisions that are often important to
have in DPOAs, but are often omitted or
improperly drafted.  Under the new
rules, these provisions may be con-
tained in DPOAs but must be included in
particular ways, that require the principal
to sign or initial next to the grant of
power or authority.  

DPOAs are secondary to the revocable
living trust in the estate plan, but can be
important.  Their importance is dictated
by their common use in time of vulnera-
bility, often at a time where death of the
principal is imminent and timely use is
needed to reduce taxes, avoid the costs
of probate or guardianship, or to benefit
the principal or their family in any num-
ber of possible ways.  The amount of
effort that has gone into this new legisla-
tion and the scope of new laws highlight
the importance of DPOAs and a recog-
nition of their use in unique circum-
stances that can be important to fami-
lies.
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TAx ACCOUNTANT

Tax Planning

Wealth Management

nEw powEr of AttornEy lAw

(continued from cover)
FATCA  >  FBAR

-  Time to Review Your

Foreign Connections –

Over the last two years

the US government has

mandated that US tax-

payers (citizens or other-

wise) disclose their for-

eign financial accounts

or suffer severe penalty.

Various amnesty pro-

grams have been offered

to encourage reporting

without penalty.  That’s

FBAR.   In 2012, howev-

er, the full scope of the

FATCA law of 2010 will

mandate disclosure of

much broader classifica-

tions of assets.  For

example, if you have a

foreign money manager

or vacation home in

another country, such as

the Bahamas, Costa

Rica, or Canada (often

owned through an enti-

ty), FATCA will mandate

prescribed disclosure in

2012. Review your cir-

cumstances!

mrs. C.
(CoNTiNuED from PAgE 4)

such preference to some of her children.
Since she is no longer able to communi-
cate that decision, it must be made by
others.  We have placed this decision
before the family in a timely fashion, not
in the immediacy of needing to decide at
the very time of death. They are in the
process of making that decision.

As of this writing, Mrs. C is, although
declining, continuing to be cared for by
people she has come to know and trust,
and the family, even as dispersed as
they are, is coming together to take part
in  protecting their mom and her wishes.
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tElEphonE And

wEb ConfErEnCEs

- plEAsE sEnd us your

EmAIl AddrEss for

futurE EVEnts -

In order to obtain periodic

notices and invitations to

our special lectures and

forums, and more timely

updates, please email us

at

joekempe@jckempe.com.

We will then send you

links to our events.

AshLey m. sundAr, esq.

ASSOCIATE ATTORNEy

Probate Litigation

Estate Administration

lEttEr of IntEnt to my trust protECtor
- usE of trust protECtors hIstorICAl And on thE rIsE -

Trust Protectors are incorporated into trusts to protect the trust, protect the benefi-
ciaries, and to secure the wishes of the creator of the trust.  Their purpose is to

avoid conflict, while preserving the intent of the trust creator.  Florida recently made
their use statutory, though their prevalence emanates from English law. 

mr. John Doe smith
123 Tuck street

Jupiter, florida  33477

To my Trust Protector:

when called upon, i desire that this writing serve to evidence my

intent and to serve as a guide to you for resolving conflict on my death or in

the event of my incapacity.

my number one priority is that the Trust provide financial security

for me and my family.  we (my wife and i) do not live extravagantly and

desire that the Trust first be used to provide for our health, well being, and

our comfort care.  we desire to live together in our home as long as rea-

sonably possible, and desire that our financial resources support us even if

principal is being reduced, provided it will not be put in jeopardy of exhaus-

tion.  liberal discretion should be used to provide for my wife’s well being

and comfort care after my death.  secondarily, i desire that decisions

regarding estate and tax planning are made in a businesslike manner.

After our deaths,  i desire to avoid conflict within my family and

desire that the Trust Protector resolve conflicts without lawsuits by mediat-

ing any differences and resolving any legal conflicts that may arise between

a trustee and beneficiary or between beneficiaries.  my desire is that the

Trust provide financial security for my descendants and, in order of priority,

(1) provide for their health, (2) provide for conventional education to

enhance the human and intellectual capital of my family, (3) provide for

support not otherwise provided by the means which each descendant has

to be gainfully and productively employed, and (4) provide for the mainte-

nance of my descendants.  To the extent the provision of maintenance for

any of my descendants would jeopardize the reasonable share of family

wealth for their benefit, my Trust Protector may direct the Trustee to with-

hold payments for maintenance and to suggest to any such beneficiary liv-

ing beyond their reasonable means that they should reduce any extrava-

gant living.

Nevertheless, should the Trust Estate be sufficient to reasonably

enhance the standard of living of my descendants without jeopardizing the

priorities i have above provided,  discretion may be used to enhance the

standard of living of any or all of my descendants, provided no lavish

lifestyles are supported, such descendants who are able are productive and

creating human, intellectual, or family capital, waste is not occurring, and

the integrity of the trust corpus is not jeopardized.

my love of my family should not be questioned, but my purpose is

to protect them and lead them to productive, secure, and loving lifestyles.

sincerely,

John Doe smith
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Interest Rates and

Inflation

Fed representatives and

other economists are pre-

dicting moderate 2% growth

in 2012 and are optimistic

about interest rates remain-

ing low, but are concerned

about the risks of inflation.

Slight increases in rates

and inflation are tolerable

but a spike would cause

major problems and will be

strongly fought against by

the Fed.  

EstAtE sEttlEmEnt
- An oVErVIEw of thE proCEss for tAxAblE EstAtEs, 

whErE probAtE oCCurs, or whErE portAbIlIty Is usEd -

Estate tax is imposed on the value of all
property owned by someone that dies
and passes property to others, subject
to a threshold amount of exemption.
Three factors are causing clients to con-
sider taking steps to reduce their estate
tax exposure: (1) property values are

down, (2) the exemption may be
decreased, and (3) advanced tools that
work best in low interest rate environ-
ments have become even more valu-
able.  There are a variety of lawful tools
that are used to avoid estate taxes.

thE most tAxIng stAtEs to lIVE In
- thEy ArE fAmIlIAr to mAny ClIEnts -

According to the National Association of State Budget Officers, the following states
are the most taxing:
1. new york: income tax (8.97%), sales tax (4%), inheritance tax (up to 16%, 

with a $1 million exemption).

2. massachusetts: income tax (5.3%), sales tax (6.25%), inheritance tax (up 
to 16%, potentially without exemption, unless estate and all prior gifts are 
less than $1 million).

3. connecticut: income tax (5%), sales tax (6.35%), inheritance tax (up to 
16%, with a $2 million exemption).

4. new jersey: income tax (6.37%), sales tax (7%), inheritance tax (none on 
wealth to spouses and lineal descendants).

5. maryland: income tax (5.5%), sales tax (6%), and inheritance tax (up to 
16%, with a $1 million exemption.) 

onE of thE morE ImportAnt tImEs for AdVAnCEd EstAtE

plAnnIng
- CombInAtIon of thE EConomy And tAx rEform on thE horIZon CAusE A foCus-
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Not Out of the
Woods Yet!

The US economy is on
the rise and many US

companies seem strong,
but banks are still

cautious and working on
their balance sheets.

Debt financed growth is
thus tepid, and there

remains risk to banks,
their lending, and thus
the economy.  Bank

exposure under credit
default swaps securing

debt of  GIIPS (Greece,
Italy, etc.) countries in

Europe may not be fully
understood.  Being on
the wrong side of this

issue has already claimed
Corzine’s MF Global- as
Buffett likes to say, the
tide went out and MF
Global was swimming

naked.

PAtricK e. mAngAn, cPA

TAx ACCOUNTANT

BUSINESS ACCOUNTING

WEALTH MANAGEMENT

All Rights Reserved
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As we discussed in our past Client
Update newsletters  (New Study
Suggests Index Funds Win Again),
actively managed mutual and hedge
funds must generate significant alpha
(return above and beyond that of the
broader market) in order to compensate
for their generally higher fees, transac-
tion costs, and tax bills.

While many studies favor passive index
funds over most mutual funds1, some
believe there are ways to improve per-
formance.  For example, two pitfalls
relating to most index funds that signifi-
cantly dampen returns over the long
term are described in this article as well
as how some managers overcome these
issues and consequently increase
returns.

The first index fund issue relates to a
phenomenon called index arbitrage. The
basic idea is that hedge funds and other
professional traders front-run much of
the buying and selling done by index
fund managers because they know with
a high degree of certainty which stocks
will be going in and out of the indices
and when. Indeed, the rules for index
rebalancing are well known and pub-
lished on index providers’ websites.
Below we highlight the average perfor-
mance of the stocks that went into and
out of the S&P 500 index from 2000-
2009 in the two weeks leading up to
their inclusion or deletion.

table 1: average Performance of s&P 500

additions and deletions two weeks Prior to

rebalance

Source: Aaron Brask Capital, Bloomberg

The stocks going into (out of) the index
increased (decreased) by an average of
4.3% (5.8%) over this period. virtually
every time an index fund manager pur-

chased (sold) stocks to match the index,
the prices had been pushed higher
(lower) over the previous two weeks.
This amounts to a loss of more than
10% on all index turnover. Estimating
index turnover between 5-10% per
annum, this translates into an annual
cost of 50-100 basis points for S&P 500
index investors.

The second but perhaps more important
pitfall relates to index construction.
Almost all stock market indices are 
market capitalization weighted. That is,
a stock’s weight in the index is propor-
tional to its total market capitalization
(number of shares x share price).
Unfortunately, this weighting scheme
creates a bias that significantly dampens
returns. In particular, if a stock is over-
priced, then it will have a higher weight-
ing in the index. Conversely, if a stock is
underpriced, then it will have a lower
weighting in the index. This is the exact
opposite of what any investor should
desire.

While there is plenty of research evi-
dencing the negative effect market capi-
talization weighting has on returns, one
way to observe this in practice is to
compare the performance of a market
capitalization weighted index to that of
an equally weighted version of that
same index. Accordingly, a comparison
of the performance of the most popular
S&P 500 ETF, “SPY,” to that of “RSP,”
the Rydex S&P 500 Equal Weight ETF,
reveals this difference in performance.
Over the last eight and a half years
since RSP was created, it has outper-
formed the SPY by an average of 3.3%
per year. It is worth noting that this out-
performance comes in spite of the
RSP’s higher management costs (0.40%
vs 0.09% for SPY) and its presumably
higher transaction costs (higher turnover
is required to maintain its equal
weights).

1 
We do believe there are some fund managers who can

consistently outperform the market.
2

The deletion calculation for 2004 includes one stock

(SOTR) that significantly changes the results with its

130% return. The average deletion return for this period

would have been -1.5% omitting this one stock.

An updAtE on pAssIVE InVEstIng
- AVoIdIng oVErwEIghtIng hIgh prICEd stoCks -

international Banking and

investment
- Crack down May Cause surge in

Foreign investment abroad –

often government regulation

leads to unexpected

consequences.  New rules

aimed at causing disclosure by

Us citizens of their non-Us

investments may actually

streamline and open-up

greater access to investment

opportunities generally only

used by the wealthy.

Furthermore, recent

proposals for tax reform

actually encourage

international investing.  as

one noted international tax

law scholar is quoted, “ the

tax code is riddled with

features that allow U.s.

taxpayers to reduce their tax

liability by operating through

tax haven companies.  some

of the provisions are historic

anomalies.”

chris BourdeAu, cPA

TAx ACCOUNTANT

WEALTH MANAGEMENT

Joseph C. Kempe
Professional association

attorneys and counselors at law

Year Additions Deletions
2000 +11.7 -8.3
2001 +3.8 -1.7
2002 +3.8 -15.8
2003 +0.6 -13.4

2004 +4.2 +7.22

2005 +4.3 -2.0
2006 +5.2 -2.2
2007 +2.8 -0.3
2008 +2.7 -17.8
2009 +4.0 -3.2
Average +4.3 -5.8 see PASSIvE INvESTING on page 12
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Civil Litigation Attorney

General Practice

Mrs. M , a widow and aged, had a 2000
Cadillac with 26,311 miles and bought a
brand new volkswagen beetle “for
around town.” She returned to the deal-
er and was convinced to trade-in her old
Cadillac for a new one.   She was pro-
vided a $500 trade-in allowance (Kelley
Blue Book listed its value at $6,150)  on
a new Cadillac, for which she paid full
price and bought  all the options and
extra warranties: the Car Care Elite
Service Plan, the Road Hazard Tire
Coverage Service Contract, the Premier
Paint Protection II Plan, and the Secure
Etch Silent Guard Security Systems
Service Agreement.  Mrs. M actually
paid $3,750 over list price for the vehicle
and lost $5,650 as a result of the trade.
Mrs. M has been financially exploited,
and Florida law entitles her to damages.
The Florida legislatures views this type
of action as so serious, that treble
(threefold) damages are available to an

aggrieved party.  

Elder abuse can also involve actions of
others that cause emotional distress or
are a result of negligent care.  These
are growing areas of concern in our
society and a direct result of our aging
population.  As a result, state legisla-
tures are actively seeking to protect this
class of persons. The elderly and dying
are entitled to various rights, including
the right to comfort care and the right to
be left alone and free of physically and
emotionally invasive measures by oth-
ers.  Not only are compensatory dam-
ages available for those physically or
emotionally injured, but Florida law
extends punitive damages to aggrieved
parties, as a forewarning to those who
might seek to violate these rights of a
growing population who deserve more
respect than others.  It is important to

EldEr AbusE

(continued from cover)

$1 million, while also increasing divi-
dend and capital gains rates. The
Republicans either want to eliminate it
all together or hold the $5 million estate,
gift, and generation skipping thresholds.
This backdrop had favored the
Democrats for two primary reasons: (1)
our National debt and deficit have to be
reduced and (2) by law, what the
Democrats want automatically happens
in 2013, absent legislative reform.

The above explanation is essentially like
the circumstances that existed in 2009.
A Republican controlled Congress, how-
ever, was recently able to use the reces-
sion to avoid tax increases for two years
and to form a Super Committee to
reduce fiscal spending.  The Super
Committee failed, causing automatic
spending cuts in 2013 absent additional
legislative reform.  The Republicans
realized their backs would be against
the wall in 2013 and negotiated these
spending cuts to dampen the conse-
quences of the sunsetting of Bush’s tax
reduction, should the Super Committee

fail- one could have guessed it would
fail and it has.

Between now and 2013, when current
law causing automatic spending cuts
and tax increases to occur,  stop gap
measures to avoid government shut-
down and avoid risk of further recession
have become the norm.  Uncertainty,
however, caused by an absence of clear
law, hasn’t helped the economy and
makes estate and business planning
more difficult.  Furthermore, as occurred
in 2009, unexpected change can occur
very quickly.

What to do now?  Our concern is the
ability of the Democratic party to mobi-
lize the masses.  Our advice to our
client’s is to revisit their planning and
seek to use present laws to benefit their
circumstances.  Using presently avail-
able techniques and locking-in use of
exemptions is the order of the day. see

Planning for Change in 2012, on page

3.

CrystAl bAll

(continued from front cover)

see ELDER ABUSE on page 12

ClIEnts lEArn: A lIVIng

wIll Is not A dnr 

More and more of our clients
are realizing that having a
Living Will is not the same

thing as having a Florida yellow
DNR order.  This understand-
ing has become increasingly
important as the population is
aging more independently and
in a more healthy manner.  The

difference and whether one
should have a DNR is a subject

that should be addressed by
persons toward the end of life.
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These two pitfalls can dampen index
investor returns by 3-4% per year over
the long term and thus pose a serious
threat to any attempt at wealth preserva-
tion, let alone growth. The financial
industry has responded to these issues
and started to construct improved
benchmarks. 

To be clear, these indices do not attempt
to relate the fundamentals to the stock
price. They are solely concerned with

the magnitude of those fundamentals
and constructing improved market
indices that remove the negative bias
stemming from market capitalization
based weights.

Some managers take this analysis a step
further by comparing the fundamentals to
the stock price. In other words, they take
a step in the direction of value investing
by constructing indices or strategies
based on value metrics.  

pAssIVE InVEstIng

(continued from page 10)

FreemAn m. dAiL, cPA

TAx ACCOUNTANT

BUSINESS ACCOUNTING

WEALTH MANAGEMENT

EldEr AbusE

(continued from page 11)

recognize that the elderly are not the
only ones who are protected under
some of these laws.  Elder abuse laws
generally extend to those over age 65.
Financial exploitation laws will extend to
any adult over age 18,  whose ability to
perform the normal activities of daily liv-

ing or to provide for his or her own care
or protection is impaired due to a men-
tal, emotional, sensory, long-term physi-
cal, or developmental disability or dys-
function, or brain damage, in addition to
the infirmities of aging.

WE ARE PLEASED TO ANNOUNCE

dAnieL ALvArAdo, cPA

HAS jOINED THE FIRM’S

TAx AND WEALTH MANAGEMENT

DEPARTMENTS

Mr. Alvarado comes to us after spending four years with
the West Palm Beach, Florida office of WTAS, LLC, 
the successor to Arthur Anderson, where he was a senior
associate.  While there he focused on income and transfer
taxation and compliance for high net worth individuals and closely held busi-
nesses. 

Mr. Alvarado is an adjunct professor of taxation at Palm Beach Atlantic
University, where he teaches introductory level courses on individual, corporate,
estate, and trust tax law, planning, and compliance.  He is an honors graduate
of Palm Beach Atlantic University with a B.S. in Applied Finance and Accounting
and an honors graduate of Florida Atlantic University, with a Masters of Taxation.
A Phi Kappa Phi Honor Society member at FAU and a recipient of the
Outstanding Graduate of the Rinker School of Business at Palm Beach Atlantic,
Mr. Alvarado will join our tax compliance and wealth management departments.

Mr. Alvarado is fluent in Spanish and is a member of the American Institute of
Certified Public Accountants.  He is an active member of his church and assists
with the coordination of international youth missions.

Mr. Kempe Goes To Washington

Mr. Tassell Goes To Washington

Conner R. Kempe (Dartmouth ‘12)

Interns with Congressman
Rooney
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drug tEstIng hEIrs

(continued from cover)

and alcohol abuse are contributing fac-
tors to family dysfunction.  Furthermore,
more and more clients are viewing
estate plans as a means to motivate
their heirs to become productive.

Some clients are modeling provisions
for receipt of estate or trust dispositions
on recent Florida law, that requires the
passing of a drug test before receipt of
welfare benefits.  Failing a drug test can
be designed to disqualify an heir from
receipt of estate or trust distributions for

one (1) year, except that if qualifying
drug rehabilitation treatment is under-
taken an heir may apply again after six
(6) months.  After the period of denial
another drug test must be taken before
distributions may begin.  Failing the test
on two occasions will disqualify the heir
for three (3) years.  Should an heir
denied benefits be a parent, the trust
can be drafted to permit distributions for
qualifying benefits to the parent’s chil-
dren.

It is not uncommon for some of our
clients to arrange and pay for the costs
of caring for their parents.  Often a Plan
of Care (see page 4) will encompass an
in-home companion supervising daily
functions, such as the taking of medica-
tions, cooking a healthy meal, helping
with bathing, and providing necessary
transportation.  If not properly planned,
available tax deductions for these pay-

ments can be lost.   For example, the
person being cared for must be consid-
ered “chronically ill” (eg., a diagnosis of
dementia) and a licensed health care
professional has to prescribe a plan of
care. Deductible costs can include
wages, employment taxes, meals, and
utilities and rent on a larger apartment
needed to house a live-in care giver.

tAx brEAks for CArE gIVIng ExpEnsEs
-thEy CAn hElp thE mIddlE gEnErAtIon -

portAbIlIty CAusEs A flood of EstAtE tAx rEturns
-nEw lAw forCEs fIlIng, or A forfEIturE of bEnEfIts -

Fewer than 3,300 estates owed federal
estate tax in 2011, the smallest number
in more than 75 years,  with the excep-
tion of 2010 when there was no estate
tax.   Nevertheless, a far greater num-
ber of estates will be required to file
returns than ever before.  The reason is
“portability,” the new law that requires
any unused estate tax exemption of a
deceased spouse to be carried forward
for use by a surviving spouse.  For
example,  if Mr. and Mrs. R have an
estate that is jointly owned and equal in
value to $6 million, and Mr. R dies leav-
ing all of his assets to Mrs. R, Mr. R’s
estate will have no tax but Mrs. R’s
estate will (potentially well over
$350,000), since her estate exceeds her
exemption (presently $5 million each) by
$1 million.  Unless an estate tax return
is filed on Mr. R’s death, his $5 million
exemption will have been wasted.  This
waste can be avoided by Mr. R’s estate

filing an estate tax return that elects
portability of his exemption to Mrs. R
and  her estate.

Portability has created confusion for
people and we advise clients not to rely
on it in designing their estate plan; for
example,  by avoiding common use of
an A-B or credit shelter trust format.
The reason is that proper estate plan-
ning incorporates trusts to protect
wealth and most clients desire to use
their generation skipping tax (“GST”)
exemption, once they understand how
doing so benefits their surviving spouse
and children.  The GST exemption is not
portable. Portability fosters a compla-
cency and,  as described in this note,
use of portability requires the unneces-
sary and involved process of filing an
estate tax return. Clients should avoid
reliance on its use.

7520 rate 

all time low 

the irs prescribes interest

rates (the “7520 rate”) for

various techniques used to

reduce estate taxes.  With

many of these tools, the lower

the rate the better.  the first

7520 rate was 11.6% in

1989. the rate for January

2012 is 1.4%.  as mentioned

elsewhere in this Client

Update, now is a particularly

important time to consider

estate tax reduction tools that

may be eliminated with tax

reform.

mAureen LLoyd

TAx ACCOUNTANT

WEALTH MANAGEMENT

ADVENT AxyS

Kirby C. Kempe, a Rice University
Century Scholar under Trustee

Distinguished scholarship, interns
with Prof. Dr. Ulrich Witt at the

Max Planck Institute of
Economics in Jena, Germany.



would subsidize the cost of annual
meetings, by permitting that cost to be
deducted for income tax purposes.
After offering them a method of locking-
in the benefit of their family partnership,
should 2012 legislation be enacted to
curtail those benefits, they hesitated
because it involved them selling their
ownership to a trust for their children.
However,  once they understood this
could be done without income tax and
that they would be able to retain the
cash flow that they thought they would
need they opted to pursue it because
they didn’t feel their circumstances
would significantly change.  

Lastly, Mr. and Mrs. P were excited to

learn that they could create a trust for
each other utilizing what was left of their
exemptions not otherwise used in the
above techniques.  They hadn’t realized
that they could create a trust for each
other,  and that those trusts would allow
them the financial security and cash
flow they desired while removing the
value from their taxable estates.  A deci-
sion, however, was made to create the
trusts, but not to fund them until they
believed the $5 million current exemp-
tion was under imminent threat of reduc-
tion.  This decision was made because
use of the exemption for other reasons
would become more difficult and if the
exemption was not being reduced, it
was really not needed.

ChAngE In 2012
(continued from page 3)
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I've

learned....

That some-

times all a

person needs

is a hand to

hold and a

heart to

understand.

I've

learned....

That being

kind is more

important

than being

right.

ENLIGHTENED

PERSPECTIVE

WRITTEN BY:

ANDY ROONEY

ALice B. sALLmAn, cPA

TAx AND FIDUCIARy ACCOUNTANT

ESTATE ADMINISTRATION

fIxIng plAns

(continued from page 3)

these protections can be provided under
properly written documents. We also
explained to them that the laws of most
states have evolved to permit even
irrevocable trusts to be changed to
accomplish these objectives.  

Once Mr. and Mrs. Z confirmed that they
appreciated our observations and were
surprised that their existing wills and
trusts omitted these protections for their
family, they asked us to proceed with a
proposal.  The next day we provided
them with a written fixed fee proposal to
update their base level estate plan- their
wills, revocable trusts, durable powers
of attorney, health care proxies, and liv-
ing wills.  Our proposal also included a

fixed fee to legally modify Mrs. Z’s
father’s irrevocable trust, so that the
benefits and changes we were making
included the old trust.  They accepted
our fixed fee and two weeks later we
visited and reviewed revised documents
and Mr. and Mrs. Z went home to review
drafts.  A week later slight changes were
made and the documents were execut-
ed.  New IRA beneficiary designations,
properly integrating Mr. Z’s IRA, were
sent to the custodian of Mr. Z’s IRA and
a deed to their home was titled in Mrs.
Z’s revocable trust.  Mr. and Mrs. Z’s
estate plan was finalized and they
became content that they have done the
best they could for their family.  

Passive investment styles are a form of
behavior investing, where the madness
of crowds can push particular markets
to extremes that become bubbles and
burst.  Proper asset allocation is
designed to mitigate the risk of allocat-
ing too much to those markets while
capturing  the upside.  Nevertheless,

research to find the best investments in
those markets provides some level of
insurance that the mispricing of market
swings is realized and true value
shines.  Some managers specialize in
markets, while others may focus on
value.

InVEstmEnt sElECtIon bEComEs morE ImportAnt In

VolAtIlE mArkEts
-InVEstmEnt polICy on AlloCAtIons stIll rEIgns, but rEsEArCh CAn shInE-



spECIAl problEms: guns And othEr CollECtIblEs
-EstAtE plAnnIng for thE usE And longEVIty of thEIr CArE -

fdIC InsurAnCE on bAnk ACCounts

-lAst yEAr for guArAntEEd CoVErAgE-

It is not uncommon for clients to find dif-
ficulty passing certain collections of per-
sonal property down to heirs.  It is often
hard to divide a collection amongst
heirs, and doing so can decrease the
value of each item and the collection as
a whole.  Special trusts are often used
to overcome these and other issues and
can be written to consider how the items
are to be used; conditions of use;  how
items are to be insured, maintained, and
passed-down to further descendants;
and whether or not and how items are to
be sold.

Firearms create special considerations.
Acquisition (by inheritance or purchase)

of some are regulated by the Bureau of
Firearms and Tobacco (“BATF”).  If
owned by a special Gun Trust, inadver-
tent violation of these rules can be
avoided and ease of use in a lawful
manner facilitated.   Inadvertent violation
can be a criminal offense, and may
involve simply using, holding, or trans-
ferring possession of certain firearms.
For example, a regulated firearm owned
by a Gun Trust may be used by a father,
as trustee and beneficiary, and within
the presence of the father, as trustee, a
son who is also a beneficiary may too.
Without the trust,  the son’s use or pos-
session may violate the National
Firearms Act.

Joseph C. Kempe
Professional association

attorneys and counselors at law
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There has been some confusion over
the level of cash in bank accounts that is
guaranteed against loss from bank fail-
ure.  Noninterest bearing transaction
accounts, generally used by a variety of
businesses and law firms, are federally
guaranteed (fully insured) without regard
to balance through 2012.  This guaran-
tee expires in 2013.  All other bank
accounts are guaranteed indefinitely up
to a total account balance of $250,000.
Originally the threshold was $100,000,
which was increased to $250,000 as a

result of our recent economic crisis.
This increase was also set to expire in
2013, but legislation was passed perma-
nently increasing the $250,000 thresh-
old.  

The $250,000 is a per account owner
threshold.  There are methods to multi-
ply coverage by, among other means,
creating accounts in trust names and the
names of other appropriate owners that
are consistent with existing estate plans.

Single individuals, concerned about
estate tax reform or about personal lia-
bility, can use some or all of their $5 mil-
lion exemption to shift assets into pro-
tective trusts – the most popular are
domestic asset protection trusts
(“DAPTs”) formed in one of the four
states of Alaska, Delaware, Nevada, or
South Dakota (although other states per-

mit these trusts as well). Today’s large
gift tax exemption and available valua-
tion discounts (e.g., from  family partner-
ships) may enhance the ability to trans-
fer wealth into a protective structure, but
the necessity of using institutional
trustees in these jurisdictions detracts
from the desirability of DAPTs. 

ALison overton WAS A LEGAL

ASSISTANT IN OUR ESTATE PLANNING

DEPARTMENT BEFORE DEPARTING FOR

NORTH CAROLINA IN 2003, WHERE

SHE HELD MANAGEMENT LEVEL

POSITIONS IN SEVERAL

BUSINESSES.  ALISON RETURNS TO US

MARRIED AND AS THE MOTHER OF

GRACIE.   

meLissA PeArce jOINS THE FIRM’S

ESTATE PLANNING DEPARTMENT AS A

LEGAL ASSISTANT.  MELISSA HAS HAD

6 yEARS OF PRACTICE WITH MARTIN

COUNTy LAW FIRMS.  MOST RECENT-

Ly SHE HELD OFFICE MANAGEMENT

AND HEAD LEGAL ASSISTANT POSI-

TIONS, WHERE SHE GAINED VALUABLE

ExPERIENCE IN ESTATE PLANNING

AND REAL ESTATE. 

meet meLissA

Former LegAL AssistAnts return

- WeLcome BAcK ALison And ginA -

reginA mAgLio WAS A SECRETARy

IN THE FIRM’S ESTATE

ADMINISTRATION DEPARTMENT IN

THE EARLy ‘90S.  SHE HAS RETURNED

TO HER OLD DEPARTMENT AS A LEGAL

ASSISTANT AND GRANDMOTHER. 

how CAn sInglE IndIVIduAls loCk-In thEIr EstAtE

tAx ExEmptIon

-EAsIEr for mArrIEd CouplEs, but thErE stIll Is A wAy wIth dApts- 
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These days people frequently ask me if I
am seeing an increase in activity.  I tell
them that the market has definitely picked
up, in no small part due to the banks being
easier to work with in short sales and
given price reductions, even on the more
expensive properties.  

For example, a firm client just purchased a
4200  square foot waterfront home with
two docks for $800,000.  The home was
on the market for $1.9 million three years
ago.  Another waterfront home sold for
$1.7 million six years ago, and the owners
invested an additional $250,000 to update
it.  It is now under contract for $1.2 million.
Needless to say it is a buyer’s market and
if one’s plan is to eventually live in Florida,
there may be no better time than now to
buy property.

Another question I frequently receive from
people either buying or selling property is
whether they need to hire an attorney.
The call goes something like this:  

“Dave, I am going to purchase a condo-
minium and my real estate agent tells me
that I really don’t need to hire an attorney
because we use form contracts in Florida
and there is really nothing to negotiate or
change and the title company will make
sure the title is clear.  Do you think I need
an attorney?”  (Or stated differently, do I
really need to incur the cost of legal repre-
sentation for this real estate transaction?)

My experience is that an experienced real
estate professional would never make
such a statement.  Real estate agents in
Florida usually act as transaction brokers
and technically do  not represent the buyer
or the seller. When presented with a “form
contract” it is easy to forget that the “form”
contains binding terms and conditions that
may not serve your interests. Never fall for
the line, “Don’t worry, it’s just boilerplate.”
Real estate contracts are anything but
“inconsequential.” The following are a few
examples of issues that might concern the
parties to a real estate transaction:  

1. If the buyers’ obligation to close is con-

tingent on their getting a mortgage, what
happens if after they receive their approval
letter, they are unable to meet all condi-
tions of the loan commitment?  Did you
know that unless you take certain action,
the day before the closing the buyer can
cancel the contract and get their deposit
back?

2. Should you sell your home in “AS IS”
condition or with warranties that cap your
exposure in the event minor defects are
discovered? If you do sell with warranties,
what are you required to repair under the
contract?

3. What closing costs should you expect to
pay as a seller?  It is a matter of custom in
the county where the property is located
and the answer differs depending on
whether the property is in Martin or Palm
Beach County.

4. What are you as a seller obligated to
disclose to the buyer about your home that
might not be visible to the naked eye?
What is your liability for failure to disclose
what are known as “latent defects.”

5. Can you continue to market your home
if you’re concerned about some of the con-
tingencies in the contract, for example, the
buyer having to sell their home?  What if a
new offer is presented, can you force the
buyer to waive the contingency?

6. What are my risks in purchasing a con-
dominium regarding deferred mainte-
nance?  Is the budget adequately funded?

7. How much of a deposit is reasonable
and is there any risk as to who holds the
deposit?

8.  How serious are the title exceptions
and should you accept them?

9. What does “time of the essence” mean
and if you need a “couple of extra days to
close”, does the seller have to extend the
closing date or will your deposit be at risk?

Real estate contracts become binding and
should be reviewed by legal counsel.

Real estate

syndication and

investment

-  The Real esTaTe MaRkeT

on The TReasuRe CoasT –

sinCe The spRing of 2011 we

have wiTnessed a MaRked

inCRease in Real esTaTe

aCTiviTy.  BoTh

ResidenTial and

CoMMeRCial aCTiviTy is on

The Rise, paRTiCulaRly

“pRize” pRopeRTies!
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